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the requisitions. Which of these opinions are correct we will not un- 
dertake to say. If the transactions and dealings of this Association 
with its members are warranted by statute, and that statute is war- 
ranted by the Constitution, though they may operate harshly and op- 
pressively, it is not the province of the courts to relieve. The fault is 
in the law, which the legislature alone can alter, or in the improvi- 
dence of the party, which neither the legislature nor the courts can 
remedy." 

These wise and pregnant observations were delivered more than 
twenty-five years ago, and during all of the intervening period legis- 
latures and courts have continued to recognize and to fdster Building 
Associations. 

We find no error in the decree of the Circuit Court, and it is 
affirmed. Affirmed. 



Chewning & Sands v. Wilkinson.* 

Supreme Court of Appeals : At Richmond. 

March 17, 1898. 

Absent, Cardwell and Buchanan, JJ. 

1. Pleading — Covenant — "Conditions performed" — "Covenant not broken" — Per- 
formance excused. The plea of "covenants not broken" is not a proper plea 
in an action on an affirmative covenant. In such an action the proper plea 
is "conditions performed" or "covenants performed;" and the latter plea 
can only be supported by evidence showing that the defendant has performed 
his covenant, and not by evidence which shows that performance was excused 
by the act of the plaintiff, or anyone else. If such excuse is relied on it 
must be specially pleaded. 

Error to a judgment of the Circuit Court of King William county, 
rendered April 9, 1896, in an action of covenant wherein the plain- 
tiffs in error were the plaintiffs, and the defendant in error was the 
defendant. 

The opinion states the case. 

H. R. Pollard, for the plaintiffs in error. 

H. I. Lewis, for the defendant in error. 

Harbison, J., delivered the opinion of the court. 

This action of covenant was brought upon the following paper: 

"Whereas, II. R. Pollard, substituted trustee for P. H. Adams, with the con- 
sent of A. J. Chewning and C. R. Sands has paid me the sum of eight hundred 

« Reported by M. P. Barks. State Reporter. 
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dollars (800), which sum has been applied as a credit on my claim against P. H. 
Adams. (I holding a second lien on the property sold by Chewning & Sands 
June 13th, 1891 ) and which amount was applied towards the payment of several 
past due notes held by the Planters National Bank, Richmond, Virginia, and 
together with the past due interest and fees amounting to the sum of (5,062.81) 
this amount of eight hundred dollars was deducted and allowed me with the con- 
sent of the above named first lien-holders, and at the suggestion of P. H. Adams, 
when it should have been applied towards the payment of the debt of the first 
lien-holders, who were A. J. Chewning and C. R. Sands. 

"Now, therefore, I hereby bind myself, my heirs and assigns to pay or make 
good any balance not exceeding the sum of eight hundred dollars ($800) that 
may be due the said Chewning & Sands as the first lien creditors of P. H. Adams, 
as aforesaid, after the exhaustion of all the securities and the sale of all the prop- 
erty of P. H. Adams, which the said Chewning & Sands may have as security for 
the payment of said debt. I hereby waive the benefit of my homestead exemption 
as to this obligation. Witness my hand and seal this first day of July, 1891. 

" E. Wilkinson, (Seal)." 

The declaration avers that a balance of $1,286.06 is due the plain- 
tiffs as the first lien creditors of P. H. Adams after the exhaustion of 
all the securities, and the sale of all the property of P. H. Adams 
which they have as security for the payment of their debt. 

The defendant relied upon the pleas of "conditions performed," 
and " covenants not broken." The whole of the evidence of the de- 
fendant was directed to showing that before the paper sued on was 
executed, the plaintiffs had received from the sale of the Adams prop- 
erty $1,000, which had not been credited upon their prior lien, but 
had been improperly applied to another debt, that if the $1,000 had 
been credited, as it should have been, upon the debt of the plaintiffs 
secured in the deed of trust, the defendant would owe nothing upon 
the undertaking sued on. 

No jury was demanded, and all questions of law and fact were sub- 
mitted to the court, upon consideration whereof, the court held that 
the defendant was entitled to the credit claimed, ascertained that the 
true amount due the plaintiffs was $92. 54, and gave judgment accord- 
ingly. Thereupon the plaintiffs moved the court to set aside its judg- 
ment, and instead thereof to enter judgment in their favor for $800 
and interest, upon the ground that, under the pleadings in the case, 
the defendant could not show that he was entitled to the credit allowed 
by the court, and that the evidence did not show that the defendant 
was entitled to any such credit. 

This motion was overruled, a bill of exceptions taken, and the case 
brought to this court. 
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The covenant sued on is affirmative, and therefore the plea of "con- 
ditions performed" was proper; there being no negative covenant in 
the obligation, the plea of " covenants not broken " was badly pleaded. 
The plea of ' ' covenants performed ' ' can only be supported by evidence 
which shows that the defendant has performed his covenant, and not 
by evidence showing that his own performance was excused by the act 
of the plaintiff or any other. 1 Barton's Law Practice, sec. 125; 
Fairfax v. Lewis, 2 Rand. 20; Scruggs v. Hill, 37 W. Va. 706. 

The evidence does not sustain the plea of "covenants performed." 
The defendant should have filed a special plea setting forth the fact, 
relied on, that the plaintiffs had failed to credit their debt with 
$1,000 property applicable thereto, which credit would have left 
nothing due from the defendant, as an excuse for the non-performance 
of his covenant. 1 Barton's Law Practice, sec. 125. 

Our conclusion is, therefore, that the judgment of the Circuit Court 
must be set aside and a new trial awarded the plaintiffs with leave to 
the defendant to file such pleas as he may be advised will put in issue 
the defence upon which he relies. 



Gaines v. Merryman.* 

Supreme Court of Appeals : At Richmond. 

March 17, 1898. 
Absent, Cardwell, J. 

1. Appeals and Erroe — Entire record brought up by appeal. An appeal to this 

court, when allowed, brings before the court for review the entire record of 
the cause, and, under Rule IX, errors to the prejudice of the appellee may 
be corrected without requiring him to take a formal cross-appeal. An ap- 
pellant cannot appeal from only so much of a decree as is prejudicial to him, 
and leave the residue in force. 

2. Public Roads — Mere use by the public — Dedication — Acceptance — Acquiescence. 

The mere use of a road by the public for any length of time will not con- 
stitute it a public road. Where there has been dedication to the public use 
there must also be acceptance by the County Court on its records before it 
can be a public road. Mere permission, by the owner of land, to the public 
to pass over a road, without more, is deemed to be a license revocable at the 
pleasure of the owner; and the declaration of the County Court that the road 
is a public road does not of itself constitute it a public road, unless the 
owner of the soil permits it to be used as such by the public, with knowledge 
of the claim, and without objection. 

* Reported by M. P. Burks, State Reporter. 



